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As most contractors are aware, the Minnesota Department of Transportation (MnDOT) 

periodically revises its Standard Specifications for Construction.  These Specifications are also 
used in many county and municipal projects, so it is important for highway and street contractors 
to keep informed about updates to MnDOT’s Standard Specifications.  In 2020 MnDOT made 
some changes to its Specifications that are worth noting and are the subject of this month’s Briefing 
Paper.   

1. Section 1306, Execution And Approval Of Contract. 

The deadlines for contract execution and approval, set out in Section 1306, have been 
revised as follows:   

The lowest responsible Bidder shall return the Contract to the Department 
with the required Payment and Performance Bonds within 10 business days 7 
Calendar Days after Award. 

 If the Contract specifies the Contract Time as Working Days and the lowest 
responsible Bidder fails to return the signed Contract documents within 10 business 
days7 Calendar Days, the Department may reduce the Contract Time to reflect the 
delay caused by the Contractor. 

 If the Contract specifies the Contract Time as a completion date Completion 
Date, the lowest responsible Bidder’s delay in returning the signed Contract 
documents is a non-excusable delay under 1806.3.A2C, “Non-Excusable Delays,” 
and the Contractor is not entitled to an extension of the Contract Time. 

 * * * 

 The Department will provide the lowest responsible Bidder with a notice of 
approval or disapproval of the Contract and Contract Bonds within 10 business 
days14 Calendar Days after the lowest responsible Bidder properly signs and 
returns the Contract documents to the Department.  The Award is not binding and 
the Contract is not effective until both parties fully execute the Contract and the 
Department approves the Contract, as required by law. 

Commentary:  This amendment shortens the time available for the contractor who has been 
awarded a contract to return the executed contract, together with required bonds, from 10 business 
days to 7 calendar days.  These deadlines are important.  Delays in returning the contract will 
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constitute a non-excusable delay, or will reduce the contractor’s time to perform the work, 
depending on whether the contract is based on a completion date or a set number of working days.  
In the meantime, the Department has extended its own timing requirement from 10 business days 
to 14 calendar days.  Contractors should adjust their scheduling assumptions to account for these 
timing changes.   

 

2. Section 1501, Authority Of The Engineer 

 Section 1501.1, which governs the scope of the Engineer’s authority, has been revised as 
follows:   

The Engineer will, in the Engineer’s sole discretion, decide all questions 
make a final and conclusive decision with regard to any issue or question regarding: 

(1) Quality and acceptability of Materials provided and Work performed, 

(2) Manner of performance and rate of progress of the Work, 

(3) Interpretation of the Contract, except for those provisions which expressly 
require or authorize a Department decision, 

(4) Measurement, control of quantities, and the amount of any payment 
deductions or adjustments, and adjustment, 

(5) Acceptable fulfillment of all Contract provisions on the part of the 
Contractor. 

The Engineer’s acceptance does not waive the Department’s right to pursue legal 
remedies for defective Work or Work performed by the Contractor in an 
unworkmanlike manner. 

Commentary:  Previous versions of the Standard Specifications allowed an Engineer to “decide” 
questions.  In this new edition, the Department has added language stating that the Engineer may 
make a “final and conclusive” decision with respect to a wide range of issues.  Although this may 
appear to be a minor change, the Department and other local government entities can be expected 
to argue that courts are required to give deference to the Engineer’s decisions as they are 
“conclusive”.  While it is legally questionable whether MnDOT can contractually create a 
deferential standard of judicial review, Contractors would nevertheless be well advised to put their 
best foot forward to get a favorable decision initially.  In the event that an unfavorable decision is 
issued, contractors should carefully document and promptly give notice of their objections.   

 

3. Section 1509, Authority Of The Project Engineer And Project Supervisor 

Section 1509, which governs delegation of the Engineer’s authority, has been revised to 
add the following text:   
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 Project Engineers are delegated all duties and authorities of the Engineer 
except for those delegated under 1512, “Unacceptable and Unauthorized Work.” 

 Project Supervisors are delegated all duties and authorities of the Engineer 
except for those delegated under 1512, “Unacceptable and Unauthorized Work,” 
and any duty or authority which would require licensure as a Professional Engineer 
in the State of Minnesota. 

Commentary:  This change formally delegates all duties and authorities of the Engineer to 
Project Engineers and Project Supervisors.  Authority to approve substitutions, construction 
change directives, and change orders will be affected by this provision.  Project Supervisors may 
now exercise more authority than in the past .Because the authority of the government official to 
make decisions regarding the contract or the work is a vital factor in preserving a contractor’s 
rights, Contractors should keep this provision in mind as they work on projects governed by 
these provisions.   

 

4. Section 1512.2, Unauthorized Work 

Section 1512.2, which addresses what constitutes unauthorized work, has been revised as 
follows:   

The Department will consider Work performed contrary to the direction of 
the Engineer, or any work in a manner that is not in compliance with Contract 
requirements, or any Work performed beyond that specified in the Contract or 
directed by the Engineer to be unauthorized. 

 The Department may consider any of the following as unauthorized Work: 

(1) Work performed before the Engineer provides lines or grades or required 
inspections of Materials, 

(2) Work performed before the Department’s approval of the Contract as 
required by law,  

(3) Extra Work performed before Engineer approval of a Change Order. 

(4) Work performed that prevents or impedes investigation, verification testing, 
or resolution of unacceptable Work 

The Contractor shall remove unauthorized Work upon receipt of a written 
order to do so, at no additional cost to the Department. 

Commentary:  Previous editions defined “unauthorized work” relatively narrowly, mostly 
dealing with work not yet formalized in a contract or change order, or for which preliminary 
inspections are required.  The new edition brings two important changes in Section 1512.2, dealing 
with unauthorized work.  First, the Department now states that any work performed “in a manner 
not in compliance with Contract requirements” may be considered unauthorized work.  Second, 
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the Department also states that any work performed that “prevents or impedes investigation, 
verification testing, or resolution of unacceptable Work” may be considered “unauthorized 
Work.”  .  Considering that the Department is not obligated to pay for unauthorized work and may 
order a contractor to remove unauthorized work at its own expense, the consequences of work 
being deemed “unauthorized” are significant.   

 

5. Section, 1517, Claims for Compensation Adjustment 

Section 1517, which governs claims for compensation adjustment, has been revised as 
follows:   

The Contractor shallmay not file a claim until the Contractor has exhausted 
the requirements of 1402, “Contract Revisions,” and 1403, “Notification for 
Contract Revisions.”  The Contractor is not entitled to compensation or time 
extensions for disputed workWork under this section (1517) unless the 
compensation or time extension is required or provided for elsewhere in the 
Contract.  The Contractor forfeits its right to pursue a civil action against the 
Department if the Contractor fails to follow the claim procedures in this section. 

Commentary:  The Department has further augmented its already formidable array of notice 
defenses.  This new language states that a contractor who fails to follow the claim procedures of 
Section 1517 will forfeit its right to bring a civil action.  Existing provisions contain notice 
requirements for contractors who seek to make claims for extra time or compensation, but they do 
not apply where, for example, contractors seek to recover withheld contract balances not involving 
a request for an extension of time.  They may also not apply to extra-contractual claims.  Under 
this new provision, the Department may claim that any lawsuit at all, whether involving a 
contractor claim or not, may be subject to the claims notice requirements of Section 1517.  This 
language adds yet another reason for contractors be to scrupulous about their review of and 
compliance with all notice and claim provisions in the MnDOT Standard Specifications.  When in 
doubt, preserve your rights with a simple letter. 

 

6. Section 1605, Substitute Materials 

Section 1605, which governs approval of substitute materials, has been revised to add the 
following text:   

When the Department classifies Material to be incorporated in the Work 
according to size, strength, type, or other design classification for separate units, 
courses, sections, or installations, the intent is to specify the acceptable level of 
compliance, quality, or service.  The Contractor may provide Material exceeding 
the specified class, quality, service life, or other Contract requirements to facilitate 
the Work. 
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 The Contractor may use substitutions only as approved by the Engineer, at 
no additional cost to the Department.  The Engineer will approve the substitution 
and establish the revised basis for acceptance in writing. 

Commentary:  The previous version of this required the Engineer to establish the revised basis for 
acceptance of any substitution in writing.  This change requires the Engineer to approve the actual 
substitution in writing as well.  In other words, a contractor may not rely on verbal approval of a 
substitution pending written confirmation of associated terms and conditions.  Contractors must 
be careful to obtain approvals for substitutions in writing to preclude later problems.  Although 
this is a good practice in any event, this change further reinforces the advisability of this practice.   

 

 

7. Section, 1714, Responsibility For Damage Claims 

Section 1714, which governs a contractor’s indemnity obligations, has been revised to add 
the following text:   

 The Contractor shall defend, indemnify, defend, and save harmless the 
Department, its and the Department’s officers, and its employees , to the maximum 
extent permitted by law, from all suits, actions, and claims of any character brought 
because of injuries or , lawsuits, damages received or sustained by any person, 
persons, or , expenses, and costs related to bodily injury, property based on the 
following damage, or other damages, arising or in any way resulting from: 

(1) On account of the(1) Contractor acts and omissions.  Negligent, 
intentional, or reckless acts, omissions, and misconduct by the Contractor or its 
agents, employees, Subcontractor, or others for whom the Contractor is responsible.  
This includes any third party claim arising from Contractor’s breach of this 
Contract. 

(2) Vicarious Claims.  The Department’s vicarious liability arising from the 
acts, omissions, and operations of the Contractor; 

(2) On account of or in  as a consequence of any Contractor’s neglect in 
safeguarding the Work;. 

(3) Legal Duties.  Any Contractor obligation for paying a license fee, tax, 
penalty imposed by a government agency, withholding tax, social security, 
unemployment insurance, workers compensation insurance, disability insurance, or 
similar items, including interest and penalties. 

(4) Unacceptable materials.  Use of unacceptable Materials in constructing the 
Work;. 

(4) Any act or omission, neglect, or misconduct of the Contractor; 



6 
 

(5) Intellectual Property.  Claims arising or amounts recovered from alleged 
infringements of patent, trademark, or copyright; or. 

(7) Claims arising or amounts recovered under the Workers’ Compensation 
Act, or under any other law, ordinance, order, or decree. 

 Costs and expenses covered by this indemnity include court costs, expert 
fees, and reasonable attorney’s fees incurred by the Department.  The Department 
may retain money due to the Contractor under this or any other Contract with the 
Department that as the Department deems necessary, in its sole discretion, to 
protect its the Department’s interests with respect to suits, actions, or claims arising 
on account of the Contractor’s operations or in consequence of any act, neglect, 
omission, or misconduct of the Contractor. costs subject to this indemnity 
provision.  If no money is due to the Contractor, the Department may hold the 
Contractor’s Sureties liable until the Department receives evidence that suits, 
actions, or claims have been settled. 

Commentary:  The Department has greatly expanded its rights to recover attorneys’ fees from a 
contractor.  Because a contractor does not have a corresponding right to recover fees from the 
Department if the contractor prevails in a MnDOT lawsuit seeking indemnity, the addition of this 
language puts the contractor at a disadvantage in litigation where MnDOT alleges that it is 
entitled to indemnity from the contractor.   

Additionally, the Department has added the phrase “in its sole discretion” to the provision 
allowing it to withhold funds from a contractor against potential indemnity obligations.  It seems 
unlikely that this discretion will override the Department’s obligations under the prompt payment 
act, which makes the Department liable for 18% interest if funds are wrongfully withheld.  
Nevertheless, the Department can be expected to invoke this provision to justify nonpayment. 

Notably, the indemnity now covers not only bodily injury and property damage claims, but also 
“other damages” for any “acts or omissions” of the contractor.  Such a broad indemnity is not 
insurable, and if contractors cannot obtain insurance to cover the defense costs they now owe to 
the Department, this contractual shift of defense costs could be extremely expensive for 
contractors.  This provision is contrary to the “American rule” whereby each party bears its own 
attorney fees, and as it is not mutual or reciprocal – i.e. the prevailing party does not recover its 
fees – the new provision cannot be described as “fair”.  It is just another example of MnDOT’s 
incremental shift of liability to the industry.  

8. Section 2051.3, Designation And Use Of Haul Roads 

Section 2051.3(A), which governs designation and use of haul roads, has been revised to 
add the following text:   

 If the Contract is with Department for State trunk Highway Projects, select 
a proposed haul Road and notify the Engineer of the selection.  Within 15 Calendar 
Days after receipt of notification of the proposed haul Road, the Commissioner will 
determine whether the acceptability of the selected haul roads. If the haul roads are 
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proposed Road is acceptable for use as a Designated Haul Road.  The 
Commissioner willmay designate the Road as a temporary trunk Highway haul 
Road. 

 If the Contract is with or for a governmental agency other than MnDOT 
select a proposed haul road and notify the engineer representing that governmental 
agency of the selection.  Within 15 Calendar Days after receipt of notification of 
the proposed haul road selection Road, the Engineer will determine if the selected 
road is an acceptable road. If the whether the proposed road is acceptable for use as 
a Designated Haul Road.  If the Road is acceptable, the Engineer will may approve 
that road the Road as a designated haul road Designated Haul Road. 

Commentary:  This provision alters the haul road scheme in MnDOT contracts in a small, but 
crucial way.  Contractor haul road selections can be an important component of a contractor’s 
bid and a decision by MnDOT to deny haul roads can drive up costs significantly and can have a 
significant impact on the availability of pit locations.  The prior version of this provision stated 
that the Engineer “will” designate acceptable haul roads.  The new version states that the 
Engineer “may” designate acceptable haul roads.  This arguably gives MnDOT more discretion 
than the previous version, and makes it less likely that a contractor will be able to recover if 
MnDOT denies its proposed haul roads without good reason.   


